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William Powell alias Hinſon Eſq; Plain- | 
tiffe; The Warden and Fellows of All-loules 

Colledge in Oxford Defendants. 


In the ( 'hancellors ('ourt of the Univerſity of Oxford 
in a pretended Cauſe of Dammage. 


S His Suitis in the nature of an Aion of rhe Cale ar 
| 3! the Common Law, and the end of this Action 
\ isthe ſame with that of an Action on the caſe at 
Law,ard that is co have a Reparation by way of 
AJ | dammage ff ſuppoſed to be d 
t ammage for a wrong ſuppoled to be done by 
2% the De'endants to the Plainrifte, 
The wrong complained of in the preſent Caſe 
© 15a preterition made by the Detendants of the Plaincitfe, inthe re- 
newing of a Leale tor year; of a Meſuage and Lands in Wha: !y in the 
County of Oxon,which Leaſe, as the Plaintiffe pretend; the Deten- 
dants haveto his dammage renewed unto George Herne, 
1. Where nl do agree firſt that the Leaſe hath been {o renewed L 
by the Detendants to George Here, | 
2. Ido admitthat this renewing was tothe Plaintiffes dammaze, 
Bur as I ſhall repreſent the truth of the Caſe to be ; I con.eive 
this dammage 1o much complained of by this Action will fail onr to 
be within the reaſon of thole Caſes ofthe Common Law. that being 
dam::um ab[1ue imuria, there 1s no puniſhment of ſuch Acts by any 
re_opence to be given in way of damage by any aCtion wharioer cr, 
| And therefore whereſoever a man hath liberty tro do any a& 
1 which no Law of the Land forbids, no Action at Law !icth againlt 
| him for the doing of ſuch an Act, 
A Schoole-matter reaching Schoole in a Towne brought an Acti- 
on upon the Cale againſt anorher that afterwards {et up a Schoole in 
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ry pence a quarter, now will give him bur twelve pence a quarter, 


and this being damnenm abſque rmwria,it was adjudged that the ARi- 
on will notlye, ; 

So inthe Caſe of a new Mill, ereX2d npon the ſame ireame, by a 
Lord of. a Manor, to the prejudice of the Lord of the next Man- 
nor, who hath an ancient Mill Randing upon the ſame Rreame, 
whereby che {utero che old Mill is lefſened and withdrawn, yet this 
A&ion-lies not, for albeit it be a dammage to the Owner of the 
old Mill, yer it iv4bſ1ze 1 -ria, there being no Law that makes ſuch 
reitrzint either mthe one caſe or in the other, 

To apply this to the preſent Cate, there arerhree Competitors to 
the De x (43 tor the renewing of the ſaid Leafe at Wharcly. 

1; The Plaintiffe as Executor to Sir Edward Powell, 

2,'Mrc-Battmmi, 

3,Mr G:orge Herne, 

The Colledge being the Defendants,are not only not prohibited, 
nor under any reltraint for the renewing of it,bur are rather enabled 
by che Statute of 18, E/:z, the preſent Leale berng run within three 
yeares of expiration, to renew this Leaſe to whom they pleaſe, 

So asthis beinga power recommended to their own liberty, and 
being by them execured according to their power to them given by 
that Law, {epic executio 10» habet injurian, and no man can be faidro 
do a wrong,qui jure ſus ntitar, 

e ants are the more to be juſtified herein, for that they 
did not meerely'as ana&t of power, nor inconfiderately renew it ; 
bur firſt calling in all parries, and ſuffering them to interp'ead before 
chem,and hearing,and examining their ceatons,hinc & inde they did 
at length upona full and deliberate confideration declarethe right of 
renewing this Leaſe to belong to George Herne, and accordingly re- 
newed it to him ; wherein 1 conceive that both in Law and Equity 
they have donean AR that is moſt Collegiate, and ſuch as belt ſuits 
with the honour of their Colledge : andrhis wiilthe berter appeare 
by the Caſe it ſelfe as it Rands in judgement upon the ſeries and 
courſe of the Leaſes themſelves made by their Predeceſſors of this 
Land now inqueſtion, 

Richard Powell being inthe yeare 1634, poſleſt ofa Leaſe for years 
before that time made by Al-ſoxlesColledge, does inthe ſaid yeare 
1634. without making any aQtuall ſurrender thereof, accept of anew 
Leaſe for yeares thereof from the ſaid Colledge. x 

This his acceptance of the ſaid new Leaſeisin Law in abſolute 
fnrrende of that old Leaſe, albeic no aQtuall ſurrender were by him 


made 


made of the ſaid old Leaſe, \F, the negle@ of the then Warden 
and'Scholars of the ſaid Colledge ro take inthe faid o:d'Leale is no 
hinderanceat allto rhe operation of rhe ſaid ſprrender in Law, 

Then doth R:chard Powell in the yeare 1638, tor 2cc. lite him 
paid by *atem:an, affigne this renewed Leaſe unto Baterns this is a 
go0d affignment of a good Leaſe,zhen in being unto Facmy. 

Akerthis Richard Powef having ill in his hands the ſaid old Leale 
not attually ſfurrendred,bur yet determined by ſuch ſurrender in Lavv 
(»« ſupra) doth inthe yeare 1639, tor 346 li, paid by George Hernea- 
mong|t other things grar.tthe ſaid old Leaſe, and the Lands thereby 
demiſed to the ſaid George Hern:, who preſently redemiſed the ſaid 
Lands unto the ſaid Richard Powell at Kew prr annum and Powell 
fill retainedia his own hands the laid old Leale, 

The ſaid Richard Powell afterwards inthe yeare 1641, repaires to 
che Colledge, andconcealing from them his laid aſhgnment ro Bur e- 
mangand his laid grant to Herxe,wichour the privity or concurrents 
of the ſaid Baten. an and Herne, by their joyning with himin their 
making of an aCtuall ſurcender of their, or either of their efiares to 
the ſaid Colledge,upon his giving in af che laid old Leaie-made 
in the yeare of ourLord, 1626, obtaines a new Leaſe from the ſaid 
Colledge to begin immediately, which he afterwards mortgaged 
to Sir Edward Powell, 

I. The Leaſe renewed in 1634, to Richard Powell, then being Te- 
nant in poſleſſion,and which he atterwards afſigned to Bateman, was 
the only good Leaſein the Cale. 

2, Thegrantto Here of an old Leaſe then pretended ro be i» eſ”, 
is not good in regard the Leaſe intended was determined by Pow. + 
acceptance of a new Leaſe in 1634, 

3+ The Colledge new Leaſe to &Kichard Powell inthe yeare 1644, 
was void,for that the Leaſeto Patemas was then in being for m:ny 
yeares then to come, and that Leaſe not then ſurrendred, 

4. Batemans Leaſe comming afterwards within three yeares of cx- 
piration,the Colledge had then powerto tera Leafe ro whom they 


And they afterwards making this Leaſe to George Herne, this is a 
ood execution of their power to them given by the Statute ; ard al- 
it a dammageof the Plaintiffes expeRation to renew. yet no inju- 
ry at allco the Plainriffe for the reaſons before delivered- 
And ſo no cauſe of Attion tothe Plainrifte, 
As tothe objeRion that Richard Powel/uponſuch his renewing in 
1641,did pay to the Colledge 26.1i, : 3.5.4.9, for a Fine. 


It isanſwered,if any ſuch money were by him paid for ſuch a void 
A 2 Leaic 


Leaſechen to him made; and by him afterwards afſizned to Sir Ed- 
ward Powell this 26,li,1 3.8,4.d.and the dammazestor the ſame.if any 
dueto any perſon, is due in equity to the Executors of the laid R:- 
chard Powell, who in his own wrong departed with that money and 
cannot at all be due ro the Plaintiffe as Executor of Sir Edward Po- 
well. who asto that payment was and isa meere ſiranger-to the Col- 
ledge. nor doth the now Plaintiffe by his Libell make any claime 
rhereunto, 


26 Septem, 1656, Charles Holloway 
for the Defendants. 
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William Powell Eſquire, Vlaintiff. 

The Warden and Fellowes of All. ſoules Colledge 

in Oxon, Defendants, in the Chancellors Court 

of the Vniverſity of Oxos,in a Cauſe of damages. 


Here is no cauſe why the Haintiff ſhould recover dammages a- 
T inn the Detendants, tor thele reatons. 

I. There is neither Law nor equity to compell them to Leaſe their 
land to any one; for it was Jawtuil forthem to doe what they would 
with their own, obſerving this rule, fc #tere 1x0 mt altenum non ledas, 
as here they did, for they did no hurt to Sir Edward Powell by making 
their Leaſe to Heyon,but left Sir Edward asthey found him. 

2 Heron was fult deceived, and it was good reaſon be ſhould be 
firſt repaired; Q«i prior eſt tempore potior eſt jure. 

3. But if the Colledge had made the laſt leale to Sir Edward Pow- 
ell;had not Heron as good equity to have ſued the Colledge tor dam- 
mages, as Sir Edward Powels Executors pretends to now ? certainly 
there bad been equale jwe, if any there was at all in either (ide to lue 
the Colledge. 

4- All the pretence for the Plaintiff, is, becau{e his teſtstor boughe 
the lalt leaſe made in 1641. This in truth was no Leaſe, it being 
made void by AR of Parliament of 18. E/iz. in which every mans 
conſent was bad for him and bis heirs, that ſuch Leaſe ſhould be void 
becauſe the former was not within three yeers of expiration, which 
was unknown to the Colledge,but well known to Richard Powell the 
Leſſee, who wittingly deceived bimſelte, that he might cozen Sir 
Edward Powel, the Plaintiffs teſtator, 

5. Ifthecaſe were of a body oatura!l, and that the PlaintiF or bis 
teſtator bad ſuſteined damage by it by an aR done unawares (as here 
by making a void Leale ) yet ignorantia fatti excuſar, 

6, No crime can be imputed to a body politick aggregate, and this 
{ute is brought againſt a body politick, and the charge of this Libell 
is grounded upon a deceipt in making a Leale to a wrong wan, which 
x$ is ſuppoſed,ought to bave been made to the Plaintiffs teſtator. Now 
deceipt is a crime, anda body without a ſoule (although it be Ad- 

ſewles ) cannot be guilty ofa crime, - {o not be charged to pay dam» 
3 2ges 
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ages, or any way puniſhable for a crime : And therefore if any ſute 
would have lien, it mult have been againſt ſome naturall perſons of 
that body;but to charge them as a body politick, there is no colour, 

7-As tor the fine paid to the Colledge for the void Leaſe,he paid it 
ofhis owne wrongz for wes decipitar que "co ſe decipi,he knew well 
he paid it for a void Leaſe, and on purpoſe to cozen ſome body with 
it, As appears by his to ſpeedy putting it to ſale to Sir Edward Powel. 
And it is cleer this Richard Powell (it be were living) could baye no 
remedy againſt the Colledge to recover beck this fine, for if be ſhould, 
it would give countenanee to ſuch fraudulene praiſes which the 
Law abhborreth ; and by like reaſon this Richard Powe!'s Executor, 
nor any claiming from him can be in better cale to recover the fine 
back againe,then Richard Powel bimſclfe was; for tiulme derivations 
can be no better then prim;civas: 
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Nevember 8, 1656: 
Tm. T ourneur. 
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William Powell alias Hinſon Eſquire, Plaintiff, The Warden 
and Fellowes of At Sonles Colledge in Oxford, Defendants. 


In the Chancellors Comrt of the Waiverfity of Oxford, in 

Canſe of | 2 erfiry of 111 4 pretended 
1. I Conceive that the Leaſe being void by an AR of Parliament 

| bon remedy lies againſt the Colledge, becauſe the A& whict 
makes it void,gives no remedy,it being lawfull and yalid before. 

2. Iconceive no remedy for this void Leaſe doth lie 2gainſt che 
Colledge, becauſe in ſuch caſes no remedy was ever given, or dam- 
ages ever recovered, though many void leaſes have been made fincs 
the Stat. of 13. and 18, F/rz, 

3- The Stat. of 18. E/:z, reſolves the queſtion, for that Stat.makes 
void ull Bonds and Covenants entred into for making good ſuch 
void leaſes. Now Bonds and Covenants cannot make the Leaſe va- 
lid that is void, bat only give 2 fatisfaRion by way of damages; But 
by that Law ſuch ſecurities xs ſound in ſatisfaRtion and damages, aro 
made void; 4 fortiors, an equity imploid is void, for equit as ſequitar le 


wp And in trurb, if an equity ſhould be good againſt the Colledpe to 
make ſatisfaRtion for the damages which ſuch perſons ſhould (fultain 
for want of an intreſt io law io the lands,then the Stat. ex o61:quo mult 
needs be evaded, and ecelefiaſticall corporations in ſucceſſion depau- 
pernted (the milchief tolely intended to be remedied by the law )for 
the recovery of damages,being agrioſt the corporation,not againſt the 
naturall individuall perſons, that made that Leafe void,and received 
the benefit of the Fine, then it doth clearly follow thongh the corpo=- 
ration in ſnecefſion enjoies the land and the profits of it, yet it they 
moſt yeild as much in dammages, what 15 this more in ef: but re- 
cciving with one hand, and paying with another ? And ſo tbe Col- 
tedge in ſucceſſion is deteriorated in the matters provided againſt by 
the Parliament, 
Fraſftrapetis quod ftatim reddere cogeris. 

5. Though tbe Colledge bave collaterall ſecurity to ſave them harm- 
lefle ; for what by law ſhall be recovered again(t them in ſuch a cale, 
if by law nothing can be recovered againſt them {though de fatto 
there be an appearance of it ) they ſhalt never have any benefit of their 

{ecurity, ſo the Cofledge is the party politick againſt 
whom theſe damages muſt be effeRually recover'd,and for a voluntary 
re-imburiement, it is no argument one way or other, 

6, For the Court where this controverſie is depending (viz. 
the 


d ) 
' the Univerſity Court of Oxfora, whicACoggt cannot have jurisdi- 
Rion in this cauſe for two rea!ons, p 

t. Becaule they have no jurisdition bat by ancient uſage or Let- 
ters Patents. By u'age they can have no jurisdiction in this Cavſe, 
becauſe the g:01:nd of the queſtion or controveriie is upon the Stat, 
of 13. 21:d 18. El:z. there being no lach calc that could come 1a que» 
tion before thole Statutes. Sonot by ancient uſage, and then not by 
Letters Patents, for they have no jurisdiRion granted by Letters Pa- 
tents hercin ſince thole Statutes. 

Aad ſecondly, Becauſe the.King cannot create a Court of equity by 
Charter;and there isno AR of Parliament that doth confirm their ju- 
risdiction herein, whether they will lay the foundation of their juris- 
di tion hereio,cither by ancient uſage ot Letters Patents, becaule the 
AR of Parliament by which the jurisdiRion of the Univerlity Courts 
of Oxford and Cambridge arc confirmed, and which doth confirme 
their jurisdiRtions formerly enjoied by uſage or Letters Patents, is a 
Prjor at, viz. (13 Eliz.)to the A of Parliament upon which this 
queltion doth properly ariſe, viz, 18. E/:z, 

7. Admitthey bave a jurisdiion of the caule, yet they muſt judge 
ſecandum legem terre according to the Law of the Land, and not ac- 
cording to the civill Law not formerly uſed in England. 

I. Becauſe no part of the Civill Law is of force in England (not 
in the Eccicſiaſtical Courts of England) but what bath been anciently 
uled in Exglaxd,and is thereby become the Law of E-glarnd, and ia 
truth ſo much of the civill Law as hath been anciently uled in Eng- 
land,is the common Law of Exg/and in thole caſes. 

2. Though the Univerſity Courts of Oxford and (ambridge do in 
formmla jwris,that is to laygin the method of their procedings, leem ra- 
ther to low the eccleſiaſtical Courts,then the common law- Courts 
& the advocats there are civilians,yet 1n tru'h they are no eccleſialtical 
Courts, bat Courts of Law and equity mix-,cſtabliſhed by uſage, Let. 
ters Patents and Acts of Parliament, aud thcir judgements and ſen- 
tences doe bind the perſon and goods to ex:cution, and are as the 
Court of the Mai ſhes of Walesthat were mixt of lawand equity, and 
ſo though they have a peculiar juri{dition in reſpeR of the place, yet 
in their jadgements and ſentences they mult judge ſecundum legens 
zerrs8,a5 the ſuperior Courts of Law or equity would do in thuſe caſes. 

From all which I conclude that the Univerlity Court 0: Oxford 


carrot give damages againlt eAt-Souler Colledge ia this 
caſe, 


November 10, 1656, 
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George Star key. 


